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[Title]
Rescission of Fraudulent Assignment of Mortgaged Real Estate and Method of Restitution

[Deciding Court]

Supreme Court

[Date of Decision]

19 July 1961 

[Case No.]

Case No. 260 (o) of 1955

[Case Name]

Claim for Rescission of Fraudulent Act ― Decision of Lower Court Reversed and Remanded.
[Source]

Minshu Vol. 15 No. 7: 1875, Hanrei Jiho No. 266: 6

[Summary of Facts]

X (Plaintiff, Intermediate Appellant, Final Appellee) executed a contract to purchase the house in question from A, and in exchange for payment of a purchase price of just over \30,000, X sued to have the transfer of title formally registered, and obtained a final and binding judgment to that effect.

In the meantime, prior to the above contract of sale, B had held first and second mortgages for two debts owed by A totaling \80,000. Subsequent to that contract of sale, by way of substitute performance B received the transfer of the title to the house in question, shortly after which it sold the house on to Y (Defendant, Intermediate Appellee, Final Appellant) for \90,000. Registration of this transfer of title skipped over B and passed directly from A to Y. At the time of the substitute performance A had no noteworthy assets.

In its intermediate appeal against Y, X sought rescission of the substitute performance by A to B as a fraudulent act. X also sought registration of a transfer of title in the house from Y to A. X’s claims were upheld.

Y filed a final appeal, where it made the following assertions: (1) The right to delivery of a specific asset from X to A is not a right to be preserved by way of rescission of a fraudulent act; (2) Whilst in this case the object of rescission for a fraudulent act will be the balance of the price of the house in question less the value of the mortgage, the court at first instance did not specify a price for the house; and (3) Substitute performance will not be a fraudulent act if the value of the asset used for performance either does not exceed the value of the original debt or is a reasonable amount. 

[Summary of Decision]

The main point of this decision can be found in Ground (1) for the final appeal, which is also the reason that the matter was heard by the Grand Bench. However since this point is not in keeping with the purpose of this article, it is not discussed here.

(1) “Where an obligor offers an asset as substitute performance of a debt that is less than the value of that asset, resulting in a shortfall in the obligee’s joint security, that offer should as a matter of course be described as constituting a fraudulent act. However, since the purpose of an obligee’s right to rescind is the rescission of an act that reduces the obligor’s general assets, so as to bring about the return of that property in order to preserve the obligee’s joint security, the view to be taken is that such rescission is to be limited to that extent of the asset reduction as a result of the obligor’s fraudulent act. It follows that in view of the facts described above, it is appropriate in this case also to take the view that rescission may be permitted only with respect to that portion of the balance of the value of the said house that remains after deducting the value of the mortgage.”

(2) “In the event of the partial rescission of a fraudulent act, if as in this case the asset in question is considered to be indivisible since it involves the substitute performance of a house, the obligee must be said to have no alternative but to seek compensation in the amount of its value, for an amount not exceeding the partial rescission.”

